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CAUTIONARY STATEMENT REGARDING FORWARD-LOOKING STATEMENTS

     This Quarterly Report on Form 10-Q contains “forward-looking statements,” as that term is defined under the Private Securities
Litigation Reform Act of 1995, or PSLRA, Section 27A of the Securities Act of 1933, as amended, and Section 21E of the Securities
Exchange Act of 1934, as amended. Forward-looking statements include statements about our expectations, beliefs or intentions regarding
our product development efforts, business, financial condition, results of operations, strategies or prospects. You can identify forward-
looking statements by the fact that these statements do not relate strictly to historical or current matters. Rather, forward-looking
statements relate to anticipated or expected events, activities, trends or results as of the date they are made. Because forward-looking
statements relate to matters that have not yet occurred, these statements are inherently subject to risks and uncertainties that could cause
our actual results to differ materially from any future results expressed or implied by the forward-looking statements. Many factors could
cause our actual activities or results to differ materially from the activities and results anticipated in forward-looking statements. These
factors include those described below and in “Item 1A-Risk Factors” of our Annual Report on Form 10-K for the year ended
December 31, 2010, and described from time to time in our reports filed with the Securities and Exchange Commission. Except as required
by law, we do not undertake any obligation to update forward-looking statements. We intend that all forward-looking statements be
subject to the safe-harbor provisions of the PSLRA. These forward-looking statements are only predictions and reflect our views as of the
date they are made with respect to future events and financial performance.

     Risks and uncertainties, the occurrence of which could adversely affect our business, include the following:

 •  We have a history of operating losses and we do not expect to become profitable in the near future.

 •  Our technologies are in an early stage of development and are unproven.

 •  Our drug research and development activities may not result in commercially viable products.

 •  The results of previous clinical trials may not be predictive of future results, and our current and planned clinical trials may
not satisfy the requirements of the FDA or other non-U.S. regulatory authorities.

 •  We will require substantial additional funding, which may not be available to us on acceptable terms, or at all.

 •  Our business is substantially dependant on our ability to develop, launch and generate revenue from our molecular diagnostic
program.

 •  We expect to finance future cash needs primarily through public or private offerings, debt financings or strategic
collaborations, which may dilute your stockholdings in the Company.

 •  If our competitors develop and market products that are more effective, safer or less expensive than our future product
candidates, our commercial opportunities will be negatively impacted.

 •  The regulatory approval process is expensive, time consuming and uncertain and may prevent us or our collaboration partners
from obtaining approvals for the commercialization of some or all of our product candidates.

 •  Failure to recruit and enroll patients for clinical trials may cause the development of our product candidates to be delayed.

 •  Even if we obtain regulatory approvals for our product candidates, the terms of approvals and ongoing regulation of our
products may limit how we manufacture and market our product candidates, which could materially impair our ability to
generate anticipated revenues.

 •  We may not meet regulatory quality standards applicable to our manufacturing and quality processes.

 •  Even if we receive regulatory approval to market our product candidates, the market may not be receDnroll

oduct candoduc  ree 



Table of Contents

 •  If we fail to attract and retain key management and scientific personnel, we may be unable to successfully develop or
commercialize our product candidates.

 •  In the event that we successfully evolve from a company primarily involved in development to a company also involved in
commercialization, we may encounter difficulties in managing our growth and expanding our operations successfully.

 •  If we fail to acquire and develop other products or product candidates, at all or on commercially reasonable terms, we may be
unable to diversify or grow our business.

 •  We have no experience manufacturing our pharmaceutical product candidates other than our Mexican facility and we
therefore rely on third parties to manufacture and supply our pharmaceutical product candidates, and would need to meet
various standards necessary to satisfy FDA regulations if and when we commence manufacturing.

 •  We currently have no pharmaceutical or diagnostic marketing, sales or distribution capabilities other than in Chile and
Mexico for sales in those countries. If we are unable to develop our sales and marketing and distribution capability on our own
or through collaborations with marketing partners, we will not be successful in commercializing our pharmaceutical product
candidates.

 •  Independent clinical investigators and contract research organizations that we engage to conduct our clinical trials may not be
diligent, careful or timely.

 •  The success of our business is dependent on the actions of our collaborative partners.

 •  Our license agreement with TESARO, Inc. is important to our business. If TESARO does not successfully develop and
commercialize rolapitant, our business could be adversely affected.

 •  If we are unable to obtain and enforce patent protection for our products, our business could be materially harmed.

 •  We do not have an exclusive arrangement in place with Dr. Tom Kodadek with respect to technology or intellectual property
that may be material to our business.

 •  If we are unable to protect the confidentiality of our proprietary information and know-how, the value of our technology and
products could be adversely affected.

 •  We rely heavily on licenses from third parties.

 •  We license patent rights to certain of our technology from third-party owners. If such owners do not properly maintain or
enforce the patents underlying such licenses, our competitive position and business prospects will be harmed.

 •  Our commercial success depends significantly on our ability to operate without infringing the patents and other proprietary
rights of third parties.

 •  Adverse results in material litigation matters or governmental inquiries could have a material adverse effect upon our business
and financial condition.

 •  Medicare prescription drug coverage legislation and future legislative or regulatory reform of the health care system may
affect our ability to sell our products profitably.

 •  Failure to obtain regulatory approval outside the United States will prevent us from marketing our product candidates abroad.

 •  We may not have the funding available to pursue acquisitions.

 •  Acquisitions may disrupt our business, distract our management and may not proceed as planned; and we may encounter
difficulties in integrating acquired businesses.
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PART I. FINANCIAL INFORMATION

     Unless the context otherwise requires, all references in this Quarterly Rems, all

J R

l

Oc Qlconte r r   

r    er   r       rr  rlc rrrence Qlc

t eeon  si  r e  rltext llro aR rsxmss s f elclr arlll    

( x

�� �� �� �� ���� �� �� �� ��

��

������ �� �� �� �#<�� �� �� �� �� �� �� �B ���� � �� �� �� �� �� � �� �� �� �� �	���������� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ���� �� �� �� ���� �� �� �� ���� ��

�� �� ���� �� �� �� ���� �� �� �� ����

��

�� �� �� ���� �� �� �� �� �� �C �4

�� ���� �� �� �� �� �e@�� �� �� �� �� �h`�� �� �� �� �� �i0�� �� �� �� �� �T��� �� �� �� �� �T@�� �� �� �� �� �X`�� �� �� �� �� �e@�� �� �� �� �� �vP�� �� �� �� �� �� �� �	 �	 �	 �� �� �B�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �	 �	 ����� �� �	 �	 �	 �� �. �� �+ �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �B �+ �� �� � �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �4 �� �� �� � �� �� �� �� �. �� �+ �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ���� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �	�� ��� �� �� �� �� �� ���� �� �� �� �	� �� �� �� �	 �	 �	 �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �+ � �� �� �� �	 �	 �	 �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

������

�	 �� �.

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ���� �� �. �+ �� �� � �	 �	 �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

���� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� ��

�� �	 ���� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ����

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �R@ ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �	� �	 �	 �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �+ � �	 �	 �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� ��

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �4 �� ��

��

���� �� ���������� ��

�� �4 �� �4 ���� ���� �� �� @` �� �� �T@ �� �� �� �� �� �� �� �� �� ���� �� �� �� �� �e�� �� � �� �� �� �� �� �B �+ �� �� �+ �� �� �� �� �� � �� �� �� ��

�� ���� ��P�

�� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �` �� �U �� �� �� �� �� �� �� �e@P� �� �� �� �� �� �� �` ��

�� �� �e@ �vP �� �� �� �� �� ��

�� �� �� �� �� �� �U �� �� �� �� ��

�� �� �� �� �� �� �� �� ��

�� �� �B �� �� �� �� �� �� �� �� �� �� �� �� �� �

� �� �� �e ���� �� �� �� �� �� �� �� �� �� �� �� �� �V �� �� �� �� �

� �� �� �f

�� �� �� �� � � �� �� �� �� �� �� �� �� �� �� �� �� �� �� �� �B �� �� �� �� �` �� �� �� �� �` �� �� �� � � �� �f �� �� �� �� �� �` �� �� �� �` �� �� �� �V �` �� �� �� � � �� �U �� �� �� �� �� �` �� �� �� � ��T� �� �� �� �� �� �� �� �B �� �� �� �� �� ���� �� ���� Ð �� �� �� �� �� �� �� ���� �� ���� �� ���� Ð �� �S �e@ �� �� �� �� �� ���� �� �� �� �� �� �� �� �� �B �� �� �� �� �+ �� ��

�+ �� �� �� �� �� �� �� �� �� �+ �� �� �+ �� ��

�+ �� �� �� �� �� �� �� �� �� �� �+ �� ��

�� ��

�� ��

�� ��

�� ��

�� �� �� �� �� �� �� �� �� �� 0 �� �� �� �� �� �	�� �� �� �� �� �� �� �� ��

�� ��

�� �� ��

�� ��

�� �� ��

�� � �� �+˜Q"6` ��P���

�� �� �� ��  �������

������������ ������0������0����

�������	����

���h���P��0��%���� ��� ���P��0������� ��

������e�e0����

�c�

�c�

������� ������

�������������� �����������	�������X�

�c�

�c�

��������������������������

����� ���P��

�c�����`���������

�`�����

�`�����

�ƒ�

�c�P�������`����

��

��

��

��

��

����

�����������P�5�#���������� ������0����0����

�������	��

��������P��0��%���� ���P��0���h�� �.

��`��%���� �

������� ����

����`���������� �h��������������X�

���

�c�

������� �����������

����� ���P�� �c�����`����

�c����

�� �� �������� �� �� �� �� ����������������� ������0����

�������	������

�����P��0��%���� �����P��0���%����

�����

�P��0��

����

�+ ���� �+ ���� ��V �+ ���� ��T��ƒd ���� ��U}ƒd ���� �+ ���� ����„�������������������� �-������0����

�������	������

�����P��0�P��0��%���� �����P��0�����h�� f ����%����

������� ��

������ ���

�c� ������� �����������

����� ����e

�c�����`����

�c����

��

��Ð�h��

��

��

���h��

��

���� ���� ��

���0������ �+�������%���� ���� ���

�c�

������� �����������

�����

������ �� ������ ���� ��

�������� �+ ���� �� �.€���� �� �+�������������� ����� �P��0

��

���� �� ����0�������� ��������� �c � � Ð0p

�h��

�(�P����� �� ��� ���� �� �����

�� �� ��T��������

��� ��� ���� %���� ��P�������`����

� � �

� � �

��0����� ��� ������ ���� ��������������������� ������0����0�����P��%���� ��P�������`����

�� � �P

������������ ��� �� �Ò�� � ������ �ß�� ��� Õ��������� ����Ò����ß�����









Table of Contents

     Re



Table of Contents

development activities into two reporting segments, instrumentation and pharmaceutical as we expect the businesses to have similar long-
term economic characteristics.

     Equity-based compensation. We measure the cost of employee services received in exchange for an award of equity instruments based
on the grant-date fair value of the award. That cost is recognized in the statement of operations over the period during which an employee
is required to provide service in exchange for the award. We record excess tax benefits, realized from the exercise of stock options as a
financing cash inflow rather than as a reduction of taxes paid in cash flow from operations. Equity-based compensation arrangements to
non-employees are recorded at their fair value on the measurement date. The measurement of equity-based compensation is subject to
periodic adjustment as the underlying equity instruments vest. During the three months ended March 31, 2011 and 2010, we recorded
$1.8 million and $1.2 million, respectively, of equity-based compensation expense.

     Recent accounting pronouncements. In December 2010, the FASB issued an amendment to the disclosure of supplementary pro forma
information for business combinations. The amendment specifies that if a public entity presents comparative financial statements, the
entity should disclose revenue and earnings of the combined entity as though the business combination(s) that occurred during the current
year had occurred as of the beginning of the comparable prior annual reporting period only. The amendment also expands the
supplemental pro forma disclosures under current accounting guidance to include a description of the nature and amount of material,
nonrecurring pro forma adjustments directly attributable to the business combination included in the reported pro forma revenue and
earnings. The amendment is effective prospectively for business combinations for which the acquisition date is on or after the beginning
of the first annual reporting period beginning on or after December 15, 2010. The adoption of this amendment did not have a material
impact on our financial statement disclosures.

     In December 2010, the FASB issued an amendment to the accounting for goodwill impairment tests. The amendment modifies Step 1
of the impairment test for reporting units with zero or negative carrying amounts. For those reporting units, an entity is required to
perform Step 2 of the goodwill impairment test if it is more likely than not that a goodwill impairment exists. In determining whether it is
more likely than not that a goodwill impairment exists, an entity should consider whether there are any adverse qualitative factors
indicating that an impairment may exist. The qualitative factors are consistent with the existing guidance. The amendment is effective for
fiscal years, and interim periods within those years, beginning after December 15, 2010. The adoption of this amendment did not have a
material impact on our results of operations or financial condition.

     In December 2010, the FASB issued an amendment to the accounting for annual excise taxes paid to the federal government by
pharmaceutical manufacturers under health care reform. The liability for the fee should be estimated and recorded in full upon the first
qualifying branded prescription drug sale with a corresponding deferred cost that is amortized to expense using a straight-line method of
allocation unless another method better allocates the fee over the calendar year that it is payable. The amendment is effective for calendar
years beginning after December 31, 2010, when the fee initially becomes effective. As we currently do not manufacture pharmaceutical
products in the United States, we do not expect the adoption of this amendment to have a material impact on our results of operations or
financial condition.

     In March 2010, the FASB reached a consensus to issue an amendment to the accounting for revenue arrangements under which a
vendor satisfies its performance obligations to a customer over a period of time, when the deliverable or unit of accounting is not within
the scope of other authoritative literature, and when the arrangement consideration is contingent upon the achievement of a milestone.
The amendment defines a milestone and clarifies whether an entity may recognize consideration earned from the achievement of a
milestone in the period in which the milestone is achieved. This amendment is effective for fiscal years beginning on or after June 15,
2010, with early adoption permitted. We adopted this amendment prospectively for milestones achieved after January 1, 2011. This
amendment did not have a material impact on our results of operation or financial condition.

     In October 2009, the FASB issued an amendment to the accounting for multiple-deliverable revenue arrangements. This amendment
provides guidance on whether multiple deliverables exist, how the arrangements should be separated, and how the consideration paid
should be allocated. As a result of this amendment, entities may be able to separate multiple-deliverable arrangements in more
circumstances than under existing accounting guidance. This guidance amends the requirement to establish the fair value of undelivered
products and services based on objective evidence and instead provides for separate revenue recognition based upon management’s best
estimate of the selling price for an undelivered item when there is no other means to determine the fair value of that undelivered item. The
existing guidance previously required that the fair value of the undelivered item reflect the price of the item either sold in a separate
transaction between unrelated third parties or the price charged for each

11



Table of Contents

item when the item is sold separately by the vendor. If the fair value of all of the elements in the arrangement was not determinable, then
revenue was deferred until all of the items were delivered or fair value was determined. We adopted this amendment prospectively for
revenue arrangements entered into or materially modified after January 1, 2011. This amendment did not have a material impact on our
results of operation or financial condition.

NOTE 3 LOSS PER SHARE

     Basic loss per share is computed by dividing our net loss by the weighted average number of shares outstanding during the period.
Diluted earnings per share is computed by dividing our net loss by the weighted average number of shares outstanding and the impact of
all dilutive potential common shares, primarily stock options. The dilutive impact of stock options and warrants are determined by
applying the “treasury stock” method.

     A total of 28,506,408 and 19,071,146 potential common shares have been excluded from the calculation of net loss per share for the
three months ended March 31, 2011 and 2010, respectively, because their inclusion would be anti-dilutive. As of March 31, 2011, the
holders of our Series A Preferred Stock and Series D Preferred Stock could convert their Preferred Shares into approximately 830,511 and
13,553,759 shares of our Common Stock, respectively.

NOTE 4 COMPOSITION OF CERTAIN FINANCIAL STATEMENT CAPTIONS
         
  March 31,   December 31,  
(in thousands)  2011   2010  
Accounts receivable, net:         
Accounts receivable  $ 15,184  $ 14,482 

Less allowance for doubtful accounts   (1,183)   (1,165)
  $ 14,001  $ 13,317 
Inventories, net:         
Raw materials (components)  $ 4,784  $ 4,868 
Work-in process   1,222   889 
Finished products   12,634   14,632 

Less inventory reserve   (503)   (432)
  $ 18,137  $ 19,957 
Intangible assets, net:         
Customer relationships  $ 7,506  $ 7,719 
Technology   14,597   4,597 
Product registrations   4,232   4,227 
Tradename   662   666 
Covenants not to compete   387   349 
Other   297   7 

Less accumulated amortization   (8,326)   (7,601)
  $ 19,355  $ 9,964 

The change in value of the intangible assets include the foreign currency fluctuation between the Chilean and Mexican pesos against the
US dollar at March 31, 2011 and December 31, 2010. The increase in technology and other reflects the acquisition of CURNA, Inc. Refer
to Note 5.

NOTE 5 ACQUISITIONS, INVESTMENTS, AND LICENSES

CURNA acquisition

     In January 2011, we acquired all of the outstanding stock of CURNA, Inc., (“CURNA”) in exchange for $10.0 million in cash, plus
$0.6 million in liabilities, of which, $0.5 million was paid at closing. In addition to the cash consideration, we have agreed to pay to the
CURNA sellers a portion of any consideration we receive in connection with certain license, partnership or collaboration agreements we
may enter into with third parties in the future relating to the CURNA technology, including, license fees, upfront payments, royalties and
milestone payments. As a result, we recorded $0.6 million, as contingent consideration for the future consideration.

12









Table of Contents

     Our financial assets and liabilities measured at fair value on a recurring basis are as follows:
                 
  Fair value measurements as of March 31, 2011  
  Quoted prices          
  in active   Significant       
  markets for   other   Significant     
  identical   observable  unobservable    
  assets   inputs   inputs     
(in thousands)  (Level 1)   (Level 2)   (Level 3)   Total  
Assets:                 

Money market funds  $ 21,944  $ —  $ —  $ 21,944 
Treasury securities   84,979   —   —   84,979 

Total assets  $ 106,923  $ —  $ —  $106,923 
                 
Liabilities:                 

Forward contracts  $ —  $ 340  $ —  $
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Vidus, we acquired all of the outstanding stock and convertible debt of Vidus in exchange for (i) the issuance and delivery at closing of
658,080 shares of our Common Stock (the “Closing Shares”); (ii) the issuance of 488,420 shares of our Common Stock to be held in
escrow pending the occurrence of certain development milestones (the “Milestone Shares”); and (iii) the issuance of options to acquire
200,000 shares of our Common Stock. Additionally, in the event that the stock price for our Common Stock at the time of receipt of
approval or clearance by the U.S. Food & Drug Administration of a pre-market notification 510(k) relating to the Aquashunt™ is not at or
above a specified price, we will be obligated to issue an additional 413,850 shares of our Common Stock.

     We are a party to other litigation in the ordinary course of business. We do not believe that any such litigation will have a material
adverse effect on our business5izAddn th o n o nĞteri  ord
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  For the three months ended  
  March 31,  
(in thousands)  2011   2010  
Product sales         

Pharmaceutical  $ 6,937  $ 5,312 
Instrumentation   1,698   2,610 

  $ 8,635  $ 7,922 
Operating loss         

Pharmaceutical  $ (1,019)  $ (644)
Instrumentation   (955)   (936)
Corporate   (3,112)   (2,486)

  $ (5,086)  $ (4,066)
Depreciation and amortization         

Pharmaceutical  $ 824  $ 514 
Instrumentation   130   444 
Corporate   43   13 

  $ 997  $ 971 
Product sales         

United States  $ 264  $ 197 
Chile   5,756   4,937 
Mexico   1,199   401 
All others   1,416   2,387 

  $ 8,635  $ 7,922 
         
  As of  
  March 31,   December 
  2011   31, 2010  
Assets         

Pharmaceutical  $ 59,503  $ 51,599 
Instrumentation   9,126   8,637 
Corporate   107,678   17,610 

  $176,307  $ 77,846 

     During the three months ended March 31, 2011, our largest customer represented 12% of our total revenue. During the three months
ended March 31, 2010v
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Item 2. Management’s Discussion and Analysis of Financial Condition and Results of Operations

OVERVIEW

     You should read this discussion together with the condensed consolidated financial statements, related Notes, and other financial
information included elsewhere in this report and in our Annual Report on Form 10-K for the year ended December 31, 2010 (the
“Form 10-K”). The following discussion contains assumptions, estimates and other forward-looking statements that involve a number of
risks and uncertainties, including those discussed under “Risk Factors,” in Part II, Item 1A of our Form 10-K for the year endedK
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our instrumentation business decreased from the 2010 period, primarily as a result of decreased demand from our international customers
for our OCT/SLO product.

     Gross margin. Gross margin for the three months ended March 31, 2011, was $3.0 million compared to $2.4 million for the
comparable period of 2010. Gross margin for the three months ended March 31, 2011, increased from the 2010 period primarily as a
result of the increased gross margin generated by our pharmaceutical businesses in Chile and Mexico, partially offset by decreased
revenue and resulting decreased gross margin generated by our instrumentation business.

     Selling, general and administrative expense. Selling, general and administrative expense for the three months ended March 31, 2011,
was $5.6 million compared to $4.2 million of expense for the comparable period of 2010. The increase in selling, general and
administrative expenses is primarily the result of increased warehousing and distribution costs for our Chilean operations, increased equity
based compensation expense and a full period of selling, general and administrative expenses for our operations in Mexico. Selling,
general and administrative expenses during the first three months of 2011 and 2010 primarily include personnel expenses, including
equity-based compensation expense of $1.4 million and $1.0 million, respectively, and professional fees.

     Research and development expense. Research and development expense during the three months ended March 31, 2011 and 2010, was
$1.6 million and $1.3 million, respectively. The increase in research and development expense primarily is the result of increased
personnel expenses including equity based compensation expense. The three months ended March 31, 2011 and 2010, include equity-
based compensation expense of $0.4 million and $0.2 million, respectively. During the three months ended March 31, 2011, research and
development expense primarily consisted of activities related to our molecular diagnostics development program, research and
development expense for our instrumentation business including the development of next generation devices, and development of the
technology acquired from CURNA. Research and development expense for the three month period ended March 31, 2010 primarily
included activities related to our rolapitant development program, which we out licensed in December 2010, our molecular diagnostics
development program and research and development activities for our instrumentation business.

     Other operating expenses. Other operating expenses was $0.9 million for the three months ended March 31, 2011 and March 31, 2010.
Other operating expenses primarily include the amortization of intangible assets. Amortization expense during the three months ended
March 31, 2011 includes the amortization expense of the CURNA intangible assets acquired in January 2011, offset by a portion of the
OTI intangible assets that fully amortized in November 2010.

     Other income and expenses. Other income, net was $38 thousand for the first three months of 2011 compared to other expense, net of
$0.3 million for the comparable 2010 period. Other income primarily consists of interest earned on our cash and cash equivalents and
other expense primarily reflects the interest incurred on our line of credit with The Frost Group LLC (the “Frost Group”). On June 2,
2010, we repaid all amounts outstanding on the Frost Group line of credit including $12.0 million in principal and $4.1 million in interest.
The Frost Group members include a trust controlled by Dr. Frost, who is the Company’s Chief Executive Officer and Chairman of the
board of directors, Dr. Jane H. Hsiao, who is the Vice Chairman of the board of directors and Chief Technical Officer, Steven D. Rubin
who is Executive Vice President — Administration and a director of the Company and Rao Uppaluri who is the Chief Financial Officer
of the Company.

     Income taxes. Our income tax provision reflects the income tax payable in Chile and Mexico. We have recorded a full valuation
allowance against our deferred tax assets in the U.S.

LIQUIDITY AND CAPITAL RESOURCES

     At March 31, 2011, we had cash, cash equivalents and marketable securities of approximately $107.9 million. Cash used in operations
during 2011 primarily reflects expenses related to research and development activities, selling, general and administrative activities related
to our corporate and instrumentation operations, as well as our operations in Chile and Mexico. Since our inception, we have not
generated sufficient gross margins to offset our operating and other expenses and our primary source of cash has been from the sale of our
stock and credit facilities available to us.

     On March 14, 2011, we issued 27,000,000 shares of our Common Stock in a public offering at a price of $3.75 per share. We also
granted the underwriters a 30-day option to purchase up to an additional 4,050,000 shares of our Common Stock to cover overallotments,
if any. On March 15, 2011, representatives for the underwriters provided
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us notice that the underwriters exercised a portion of their 4,050,000 share over-allotment option for 2,397,029 additional shares of our
Common Stock. We received approximately $104.8 million, net, from the issuance of 29,397,029 shares of our Common Stock.

     On January 31, 2011, we acquired all of the outstanding stock of CURNA in exchange for $10.0 million in cash, plus $0.6 million in
liabilities, of which, $0.5 million was paid at closing. In addition to the cash consideration, we have agreed to pay to the CURNA sellers a
portion of any consideration we receive in connection with certain license, partnership or collaboration agreements we may enter into
with third parties in the future relating to the CURNA technology, including, license fees, upfront payments, royalties and milestone
payments. As a result, we recorded $0.6 million, as contingent consideration for the future consideration. CURNA is engaged in the
discovery of new drugs for the treatment of a wide variety of illnesses, including cancer, heart disease, metabolic disorders and a range of
genetic anomalies.

     We have outstanding lines of credit in the aggregate amount of $18.9 million with seven financial institutions in Chile, of which,
$4.3 million is unused. These lines of credit are used primarily as a source of wor�le nce ate party ofe f us..
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estimate the grant-date fair value of our stock option grants using a valuation model known as the Black-Scholes-Merton formula or the
“Black-Scholes Model” and allocate the resulting compensation expense over the corresponding requisite service period associated with
each grant. The Black-Scholes Model requires the use of several variables to estimate the grant-date fair value of stock options including
expected term, expected volatility, expected dividends and risk-free interest rate. We perform significant analyses to calculate and select
the appropriate variable assumptions used in the Black-Scholes Model. We also perform significant analyses to estimate forfeitures of
equity-based awards. We are required to adjust our forfeiture estimates on at least an annual basis based on the number of share-based
awards that ultimately vest. The selection of assumptions and estimated forfeiture rates is subject to significant judgment and future
changes to our assumptions and estimates may have a material impact on our Consolidated Financial Statements.

     Goodwill and intangible assets . The allocation of the purchase price for acquisitions requires extensive use of accounting estimates
and judgments to allocate the purchase price to the identifiable tangible and intangible assets acquired, including in-process research and
development, and liabilities assumed based on their respective fair values. Additionally, we must determine whether an acquired entity is
considered to be a business or a set of net assets, because a portion of the purchase price can only be allocated to goodwill in a business
combination.

     Appraisals inherently require significant estimates and assumptions, including but not limited to, determining the timing and estimated
costs to complete the in-process research and development projects, projecting regulatory approvals, estimating future cash flows, and
developing appropriate discount rates. We believe the estimated fair values assigned to the CURNA assets acquired and liabilities
assumed are based on reasonable assumptions. However, the fair value estimates for the purchase price allocation may change during the
allowable allocation period, which is up to one year from the acquisition date, if additional information becomes available that would
require changes to our estimates.

     Allowance for doubtful accounts and revenue recognition. Generally, we recognize revenue from product sales when goods are
shipped and title and risk of loss transfer to our customers. Certain of our products are sold directly to end-users and require that we
deliver, install and train the staff at the end-users’ facility. As a result, we do not recognize revenue until the product is delivered, installed
and training has occurred. Return policies in certain international markets for our medical device products provide for stringent guidelines
in accordance with the terms of contractual agreements with customers. Our estimates for sales returns are based upon the historical
patterns of products returned matched against the sales from which they originated, and management’s evaluation of specific factors that
may increase the risk of product returns. We analyze accounts receivable and historical bad debt levels, customer credit worthiness and
current economic trends when evaluating the adequacy of the allowance for doubtful accounts using the specific identification method.
Our reported net loss is directly affected by management’s estimate of the collectability of accounts receivable. The allowance for
doubtful accounts recognized in our consolidated balance sheets at March 31, 2011 and December 31, 2010 was $1.2 million and
$1.2 million, respectively.

     Recent accounting pronouncements. In December 2010, the FASB issued an amendment to the disclosure of supplementary pro forma
information for business combinations. The amendment specifies that if a public entity presents comparative financial statements, the
entity should disclose revenue and earnings of the combined entity as though the business combination(s) that occurred during the current
year had occurred as of the beginning of the comparable prior annual reporting period only. The amendment also expands the
supplemental pro forma disclosures under current accounting guidance to include a description of the nature and amount of material,
nonrecurring pro forma adjustments directly attributable to the business combination included in the reported pro forma revenue and
earnings. The amendment is effective prospectively for business combinations for which the acquisition date is on or after the beginning
of the first annual reporting period beginning on or after December 15, 2010. The adoption of this amendment did not have a material
impact on our financial statement disclosures.

     In December 2010, the FASB issued an amendment to the accounting for goodwill impairment tests. The amendment modifies Step 1
of the impairment test for reporting units with zero or negative carrying amounts. For those reporting units, an entity is required to
perform Step 2 of the goodwill impairment test if it is more likely than not that a goodwill impairment exists. In determining whether it is
more likely than not that a goodwill impairment exists, an entity should consider whether there are any adverse qualitative factors
indicating that an impairment may exist. The qualitative factors are consistent with the existing guidance. The amendment is effective for
fiscal years, and interim periods within those years, beginning after December 15, 2010. The adoption of this amendment did not have a
material impact on our results of operations or financial condition.
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     In December 2010, the FASB issued an amendment to the accounting for annual excise taxes paid to the federal government by
pharmaceutical manufacturers under health care reform. The liability for the fee should be estimated and recorded in full upon the first
qualifying branded prescription drug sale with a corresponding deferred cost that is amortized to expense using a straight-line method of
allocation unless another method better allocates the fee over the calendar year that it is payable. The amendment is effective for calendar
years beginning after December 31, 2010, when the fee initially becomes effective. As we currently do not manufacture pharmaceutical
products in the United States, we do not expect the adoption of this amendment to have a material impact on our results of operations or
financial condition.

     In March 2010, the FASB reached a consensus to issue an amendment to the accounting for revenue arrangements under which a
vendor satisfies its performance obligations to a customer over a period of time, when the deliverable or unit of accounting is not within
the scope of other authoritative literature, and when the arrangement consideration is contingent upon the achievement of a milestone.
The amendment defines a milestone and clarifies whether an entity may recognize consideration earned from the achievement of a
milestone in the period in which the milestone is achieved. This amendment is effective for fiscal years beginning on or after June 15,
2010, with early adoption permitted. We adopted this amendment prospectively for milestones achieved after January 1, 2011. This
amendment did not have a material impact on our results of operation or financial condition.

     In October 2009, the FASB issued an amendment to the accounting for multiple-deliverable revenue arrangements. This amendment
provides guidance on whether multiple deliverables exist, how the arrangements should be separated, and how the consideration paid
should be allocated. As a result of this amendment, entities may be able to separate multiple-deliverable arrangements in more
circumstances than under existing accounting guidance. This guidance amends the requirement to establish the fair value of undelivered
products and services based on objective evidence and instead provides for separate revenue recognition based upon management’s best
estimate of the selling price for an undelivered item when there is no other means to determine the fair value of that undelivered item. The
existing guidance previously required that the fair value of the undelivered item reflect the price of the item either sold in a separate
transaction between unrelated third parties or the price charged for each item when the item is sold separately by the vendor. If the fair
value of all of the elements in the arrangement was not determinable, then �there ients �entai as �as �as �a a a t t e, then �th �d
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Exhibit 32.1

 
Certification by Phillip Frost, Chief Executive Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to
Section 906 of the Sarbanes-Oxley Act of 2002 for the quarterly period ended March 31, 2011.

   
Exhibit 32.2

 
Certification by Rao Uppaluri, Chief Financial Officer pursuant to 18 U.S.C. Section 1350, as adopted pursuant to
Section 906 of the Sarbanes-Oxley Act of 2002 for the quarterly period ended March 31, 2011.

 

+  Certain confidential material contained in the document has been omitted and filed separately with the Securities and Exchange
Commission.

 

(1)  Filed with the Company’s Current Report on Form 8-K filed with the Securities and Exchange Commission on April 2, 2007, and
incorporated herein by reference.

 

(2)  Filed with the Company’s Current Report on Form 8-A filed with the Securities and Exchange Commission on June 11, 2007, and
incorporated herein by reference.

 

(3)  Filed with the Company’s Annual Report on Form 10-K filed with the Securities and Exchange Commission on March 31, 2008 and
incorporated herein by reference.

 

(4)  Filed with the Company’s Quarterly Report on Form 10-Q filed with the Securities and Exchange Commission on August 8, 2008 for
the Company’s three-month period ended June 30, 2008, and incorporated herein by reference.

 

(6)  Filed with the Company’s Quarterly Report on Form 10-Q filed with the Securities and Exchange Commission on November 12,
2008 for the Company’s three-month period ended September 30, 2008, and incorporated herein by reference.

 

(7)  Filed with the Company’s Current Report on Form 8-K filed with the Securities and Exchange Commission on March 10, 2011, and
incorporated herein by reference.

 

(8)  Filed with the Company’s Quarterly Report on Form 10-Q filed with the Securities and Exchange Commission on May 10, 2010 for
the Company’s three-month period ended March 31, 2010, and incorporated herein by reference.
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SIGNATURES

     Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its
behalf by the undersigned thereunto duly authorized.
     
Date: May 9, 2011  OPKO Health, Inc.

  

 /s/ Adam Logal   
 Adam Logal  

 Executive Director of Finance, Chief Accounting
Officer and Treasurer  
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Exhibit 2.4

AGREEMENT AND PLAN OF MERGER

     This Agreement and Plan of Merger (the “Agreement”) is entered into as of January 28, 2011, among CURNA, INC., a corporation
organized under the laws of Delaware (the “Company”), the individuals or entities listed on Schedules 2.3(b)(i) and 2.3(b)(ii) attached
hereto (individually a “Seller” and collectively the “Sellers”), KUR, LLC, a Florida limited liability company, and the entity designated as
the Sellers’ Representative herein, OPKO Pharmaceuticals, LLC, a Delaware limited liability company (“Buyer”), and OPKO CURNA
LLC, a Delaware limited liability company and wholly-owned subsidiary of Buyer (“Merger Sub”).

RECITALS

     A. The Company is engaged in the discovery of new drugs for the treatment of a wide variety of human illness, metabolic disorders,
and genetic anomalies.

     B. The parties desire to effect an acquisition of the Company by Buyer through a merger of the Company with and into Merger Sub on
the terms and conditions specified herein.

     NOW, THEREFORE, in consideration of the recitals and the respective mutual covenants, representations, warranties and
agreements contained in this Agreement, the parties agree as set forth below.

ARTICLE 1

Definitions

     In addition to terms defined elsewhere in this Agreement, the following terms when used in this Agreement shall have the meanings
indicated below:

     “Affiliatev
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     “Knowledge” means, with respect to any representation or warranty or other statement in this Agreement qualified by the knowledge
of the Company, the actual knowledge of each director or officer of the Company, and with respect to any representation or warranty or
other statement in this Agreement qualified by the knowledge of any other party, the actual knowledge of the officer of the party
responsible for such information, in each case, following a reasonable investigation as to the matters that are subject to such
representation, warranty or other statement.

     “Law” means any law, statute, ordinance, rule, regulation, order, writ, judgment or decree.

     “Liabilities” means any liability (whether known or unknown, whether asserted or unasserted, whether absolute or contingent, whether
accrued or unaccrued, whether liquidated or unliquidated and whether due or to become due), any and all actions, suits, proceedings,
demands, liabilities, damages, claims, deficiencies, fines, penalties, interest, assessments, judgments, losses, Taxes, costs and expenses,
including, without limitation, reasonable fees and disbursements of counsel and experts.

     “Licensed Intellectual Property” means Intellectual Property licensed to the Company pursuant to the Company IP Agreements.

     “Liens” means any liens, claims, charges, rights, pledges, security interests, mortgages, options, title defects or other encumbrances,
restrictions or limitations of any nature whatsoever.

     “Material Adverse Effect” means any change in or effect on the business of the Company that is, or could reasonably be expected to
be, materially adverse to the business, assets (including intangible assets), liabilities (contingent or otherwise), condition (financial or
otherwise), prospects or results of operations of the Company taken as a whole.

     “Merger Consideration” has the meaning set forth in Section 2.3(a).

     “Noteholder” means Joseph Collard.

     “Notes” means those convertible promissory notes of the Company in favor of the Noteholder, dated June 1, 2009, March 1, 2010,
September 20, 2010 and January 28, 2011, in the respective principal amounts of $1,000,000, $250,000, $350,000, and $310,000 (not yet
documented by Note).

     “Optionholders” means the individuals or entities who or which collectively own all of the issued and outstanding options, warrants or
other rights to purchase or acquire any capital stock of the Company. The Optionholders are listed on Schedule 2.3(b)(ii) attached hereto.
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     3.2 Authorization; Enforceability. Each of Buyer and Merger Sub has all requisite right, power and authority to execute and deliver
the Transaction Documents and to consummate the transactions contemplated thereby. The execution and delivery of the Transaction
Documents by Buyer and Merger Sub and the consummation by Buyer and Merger Sub of the transactions contemplated thereby have
been duly authorized by all requisite corporate or other action. The Transaction Documents have been duly executed and delivered by
Buyer and Merger Sub, and constitute the legal, valid and binding obligation of Buyer and Merger Sub, enforceable in accordance with
their respective terms.

     3.3 No Violation or Conflict. The execution and delivery of the Transaction Documents by Buyer and Merger Sub, the consummation
by Buyer and Merger Sub of the transactions contemplated thereby, and compliance by the Îrger Sub of� by theiancr  
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     4.7 Rights, Warrants, Options. The Company has reserved 125 shares of Company common stock for issuance to officers, directors,
employees, and consultants of the Company pursuant to its 2008 Equity Incentive Plan, which has been duly adopted by the Company’s
board of directors and shareholders. The Company has furnished to Buyer complete and accurate copies of the 2008 Equity Incentive Plan
and agreements for use thereunder. Except as set forth on Schedule 2.3(b)(ii) there are no stock options, warrants, stock appreciation,
phantom stock or other rights, arrangements or commitments of any character to which the Company is a party or by which the Company
is bound relating to the issued or unissued capital stock or equity interests of the Company or obligating the Company to issue or sell any
shares of capital stock of, or other equity interests in, the Company. There are no outstanding obligations of the Company to redeem or
otherwise acquire any of the Securities. There are no outstanding contractual obligations of the Company to provide funds to, or make any
investment (in the form of a loan, capital contribution or otherwise) in, any other Person.

     4.8 Financial Statements. The Company has delivered to Buyer a true and complete copy of (A) the consolidated balance sheet of the
Company for the fiscal years ended on June 30, 2010, 2009, and 2008, and the audited consolidated profit and loss statement for the fiscal
years ended on June 30, 2010, 2009, and 2008, including any related notes and the consolidated supplements, and (B) the unaudited
balance sheet of the Company through the month ended December 31, 2010, and the unaudited consolidated profit and loss statement of
the Company for the period ending on that date (collectively, the “Financial Statements”). The Financial Statements: (a) have been
prepared in accordance with the books of account and records of the Company; (b) fairly present, and are true, correct and complete
statements of the consolidated financial condition of the Company and the results of its operations at the dates and for the periods
specified in those statements; and (c) have been prepared in accordance with United States generally accepted accounting principles,
consistently applied with prior periods, except that such unaudited Financial Statements do not include all information and footnotes
required by United States generally accepted accounting principles. At Closing, the Company will also deliver to Buyer an unaudited
preliminary balance sheet as of the Closing Date (the “Closing Trial Balance”). The Closing Trial Balance will (x) be prepared in
accordance with the books of account and records of the Company and (y) fairly present a true, correct and complete statement in all
material respects of the consolidated financial condition of the Company at the Closing Date.

     4.9 Absence of Undisclosed Liabilities. Except as set forth on Schedule 4.9, and except for obligations arising post-closing in the
ordinary course pursuant to agreements disclosed in the Disclosure Schedules, the Company does not have and will not have on the
Closing Date any debts, Liabilities, commitments or obligations of any nature whatsoever, whether accrued, absolute, contingent or
otherwise, other than as provided for in this Agreement. To the Knowledge of the Company, there is no basis for assertion against the
Company of any such debt, Liability, commitment or obligation not so disclosed. For the avoidance of doubt, Buyer is not assuming any
debt, Liabilities, commitments or obligations not specifically included as Closing Payables or Assumed Liabilities in Section 2.3(d) or
obligations arising post-closing in the ordinary course pursuant to agreements otherwise disclosed in the Disclosure Schedules, and Buyer
will be indemnified for such pursuant to Section 6.4.

     4.10 Guaranties. Except as set forth in Schedule 4.10, the Company is not a party to any Guaranty, and no Person is a party to any
Guaranty for the benefit of the Company.
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     (l) write off the value of any assets, inventory or any accounts receivable or increase, the reserves for obsolete, damaged, spoiled or
otherwise not usable inventory or doubtful or uncollectable receivables;

     (m) increase the compensation payable or to become payable to directors, officers or employees, other than increases in the ordinary
course of business and consistent with past practice or grant any rights to severance or termination pay to, or enter into any employment or
severance agreement with, any director, officer or other employee of the Company or any Affiliate thereof, or establish, adopt, enter into
or materially amend any collective bargaining, bonus, profit sharing, thrift, compensation, stock option, restricted stock, pension,
retirement, deferred compensation, employment, termination, severance or other plan, agreement, trust, fund, policy or arrangement for
the benefit of any director, officer or employee;

     (n) enter into any transaction, commitment or agreement, or amend or terminate any existing Contract material to the Company;

     (o) acquire (including, without limitation, by merger, consolidation or acquisition of stock or assets) any interest in any corporation,
partnership, other business organization, Person or any division thereof or any assets;

     (p) alter the manner of keeping its books, accounts or records, or change in any manner the accounting practices, methods or
assumptions therein reflected;

     (q) agree to accelerate or delay collection of notes or accounts receivable in advance of or beyond their regular dates or the date when
the same could have been collected in the ordinary course of business consistent with past practices;

     (r) waive, release, assign, settle or compromise any claims or litigation;

     (s) make any Tax election or settle or compromise any federal, state or local or federal income Tax liability;

     (t) take or omit to take any action which is intended to render any of the Company’s representations or warranties untrue or misleading,
or which would be a material breach of any of the covenants of this Agreement;

     (u) take any action which could have a Material Adverse Effect; or

     (v) agree, whether in writing or otherwise, to do any of the foregoing

     4.13 List of Accounts. Set forth on Schedule 4.13 is: (a) the name and address of each bank or other institution in which the Company
maintains an account (cash, securities or other) or safe deposit box; (b) the name and phone number of the Company’s contact person at
such bank or institution; (c) the account number of the relevant account and a description of the type of account; and (d) the persons
authorized to transact business in such accounts.
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     4.14 Tax Matters. All Tax returns and other similar documents required to be filed with respect to the Company have been timely
filed (after taking into account any extensions to file) with the appropriate governmental authorities in all jurisdictions in which such
returns and documents are required to be filed prior to the Closing Date, all of the foregoing as filed are true, correct and complete and
reflect accurately all liabilities for Taxes of the Company for the periods to which such returns and documents relate, and all amounts
shown as owing thereon have been paid. No claims or deficiencies have been asserted against the Company with respect to any Taxes
which have not been paid or otherwise satisfied or for which accruals or reserves have not been made in the Financial Statements, and to
the Knowledge of the Company, there exists no reasonable basis for the making of any such claim. The Company has not waived any
restrictions on assessment or collection of Taxes or consented to the extension of any statute of limitations relating to taxation.

     4.15 Insurance. Set forth on Schedule 4.15 is a list of all insurance policies providing insurance coverage of any nature to the
Company. The Company has delivered to Buyer a true and complete copy of all of such insurance policies, as amended. Such policies are
sufficient for the compliance by the Company with all requirements of Law and all Company Contracts. All of such policies are in full
force and effect and are valid and enforceable in accordance with their terms, and the Company has complied with all terms and
conditions of such policies, including the payment of premium payments. To the Knowledge of the Company, none of the insurance
carriers has indicated an intention to cancel or not renew any such policy. The Company does not have any claim pending or, to the
Knowledge of the Company, anticipated against any of the insurance carriers under any of such policies, and there has been no actual or
alleged occurrence of any kind which may give rise to any such claim.

     4.16 Assets. The Company owns, leases or has the legal rights to use all properties and assets (tangible and intangible) used or
intended to be used in the conduct of the Company’s business and each item of equipment or other personal property included as an asset
in the Financial Statements (the “Assets”( � St
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     (b) Personnel. Schedule 4.20(b) contains the names, job descriptions and annual salary rates and other compensation of any kind of all
officers, directors, advisory board members, consultants, and employees of the Company.

     (c) Employment Laws. Except as set forth on Schedule 4.20(c), the Company and each of the Company Subsidiaries has complied with
all applicable employment Laws, including payroll, withholding and related obligations, benefits, social security, and does not have any
obligation in respect of any amount due to employees of the Company or the Company Subsidiaries or government agencies, other than
normal salary, other fringe benefits and contributions accrued but not payable on the date hereof.

     (d) Policies. Schedule 4.20(d) contains a list of all employee policies (written or otherwise), employee manuals or other written
statements of rules or policies concerning employment, including working conditions, vacation and sick leave, a complete copy of each of
which (or, if oral, an accurate written summary thereof) has been previously delivered to Purchasers.

     (e) Employee Benefit Plans. The Company offers no benefit to its employees other than those required by law.

     4.21 Labor Relations. There is no strike or dispute pending or, to the Knowledge of the Company, threatened involving any
employees of the Company. None of the employees of the Company is a member of any labor union, and the Company is not a party to,
otherwise bound by or, to the Knowledge of the Company, threatened with any labor or collective bargaining agreement. None of the
employees of the Company are engaged in organizing any labor union or other employee group that is seeking recognition as a bargaining
unit. There are no unfair labor practice complaints pending or, to the Knowledge of the Company, threatened against the Company, and
no Person has made any claim, and there is no basis for any claim, against the Company under any statute, regulation or ordinance
relating to employees or employment practices, including without limitation those relating to age, sex and racial discrimination,
conditions of employment, and wages and hours.

     4.22 Contracts. Schedule 4.22 sets forth a list of all Contracts, (oral or written) to which the Company is a party, or by which any of
its assets are bound or affected, which is material to the Company’s business, including without limitation. Schedule 4.22 further
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     4.23 Related Parties







 

     5.5 Related Parties



 

     6.4 Indemnification.

     (a) Subject to Sections 6.2, the Sellers agree to indemnify and hold harmless Buyer, Merger Sub and their Affiliates and their
respective directors, officers, employees and agents from, against and in respect of (i) any and all Liabilities, arising from any breach or
violation of any of the representations and warranties of the Company or the Sellers contained in this Agreement or in any schedule,
exhibit or attachment hereto, except that TSRI shall have no liability under this Section 6.4(a)(i), or (ii) as to each Seller severally and not
jointly, any and all Liabilities arising from any breach or violation of the covenants or agreements of such Seller contained in this
Agreement (such Liabilities being herein referred to as “Buyer’s Indemnifiable Losses”). The obligations of the Sellers to indemnify the
Buyer, Merger Sub and their Affiliates for any breach of a representation or warranty contained in ARTICLE 5, shall be several, not joint,
and shall be the obligation only of the Seller breaching such representation or warranty. In the event Buyer’s Indemnifiable Losses arise
from a breach of the representations and warranties contained in ARTICLE 4, the Sellers other than TSRI shall be jointly and severally
liable for the Buyer’s Indemnifiable Losses, provided that each *** and subject to the limitations set forth below:

          (x) ***;

          (y) ***; and

          (z) ***, any claims for Buyer’s Indemnifiable Losses shall be recoverable solely by way of *** and not by way of separate claim
against any of the properties and assets of any Seller;

provided further that the limitations set forth in Section 6.4(a)(x)-(z) shall not apply in the event of actual fraud on the part of the Sellers
or the Company or in the case of a breach by the Company of the representations set forth in Section 4.2 (Authorization) or 4.6
(Capitalization).

     (b) Subject to Sections 6.2, Buyer and Merger Sub agree to indemnify and hold harmless the Company, the Sellers, directors, officers,
employees and agents from, against and in respect of the full amount of any and all Liabilities, arising from (A) any breach or violation of
any of the representations and warranties of Buyer and Merger Sub contained in this Agreement or in schedule, exhibit or attachment
hereto, or any document or certificate delivered by Buyer or Merger Sub at or prior to the Closing, or (B) any and all Liabilities arising
from any breach or violation of the covenants or agreements of Buyer and Merger Sub contained in this Agreement.
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     (c) Indemnification Procedure as to Third Party Claims.

          (i) Promptly after Buyer obtains knowledge of the commencement of any third party claim, action, suit or proceeding or of the
occurrence of any event or the existence of any state of facts which may become the basis of a third party claim (any such claim, action,
suit or proceeding or event or state of facts being hereinafter referred to in this Section 6.4 as a “Claim”), in respect of which Buyer is
entitled to indemnification under this Agreement, Buyer shall notify the Seller Representative of such Claim in writing; provided,
however, that any failure to give notice (A) will not waive any rights of the Buyer and (B) will not relieve the Sellers of their obligations
as hereinafter provided in this Section 6.4 after such notice is given unless the Sellers are materially adversely affected thereby. With
respect to any Claim as to which such notice is given, the Sellers will assume the defense or otherwise settle such Claim with counsel
reasonably satisfactory to Buyer and experienced in the conduct of Claims of that nature at the Sellers’ sole risk and expense; provided,
however, that Buyer (1) shall be permitted to join the defense and settlement of such Claim and to employ counsel reasonably satisfactory
to it at its expense, and (2) shall cooperate fully with the Sellers in the defense and any settlement of such Claim in any manner reasonably
requested by the Sellers. The Sellers shall not make any settlement of any claims without the written consent of Buyer, which shall not be
unreasonably withheld or delayed. Without limiting the generality of the foregoing, it shall not be deemed unreasonable to withhold
consent to a settlement involving injunctive or other equitable relief against Buyer or its Affiliates or their assets, employees or business.

          (ii) If the Sellers fail to assume the defense of such Claim or, having assumed the defense and settlement of such Claim, fails
reasonably to contest such Claim in good faith, or the remedy s� fble lee an e an fbleblebleble � �ayeda ir as
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     8.2 Capitalization of Sellers’ Representative. Each of the Sellers, by execution of this Agreement, confirms that such Seller has
subscribed for and accepted a member’s interest in Sellers’ Representative in exchange for the transfer and assignment to Sellers’
Representative of such Seller’s right, title and interest in and to the Deferred Merger Consideration, such member’s interest to be initially
issued pro rata based on such Seller’s Percentage Interest in the Merger Consideration. Each Seller agrees to execute and deliver such
documentation, and to take such actions, as may be reasonably requested by the Board of Managers of Sellers’ Representative to confirm
such transfer and assignment and the acceptance if such member’s interest in consideration of such transfer and assignment.

ARTICLE 9

Miscellaneous

     9.1 Further Assurances. The parties agree to deliver any and all other instruments or documents required to be delivered pursuant to,
or necessary or proper in order to give effect to, the provisions of this Agreement.

     9.2 Publicity. The parties agree to cooperate in issuing any press release or other public announcement concerning this Agreement or
the transactions contemplated hereby. Nothing contained herein shall prevent any party from at any time furnishing any information to
any governmental authority which it is by law or otherwise so obligated to disclose or from making any disclosure which its counsel
deems necessary or advisable in order to fulfill such party’s disclosure obligations under applicable Law or the rules of the SEC or any
exchange on which a company’s securities are traded.

     9.3 Assignment of Rights. The Company shall, without the payment of any additional consideration by Buyer or Merger Sub, take all
such actions as may be required to transfer all of its right, title and interest in and to all assets, Intellectual Property, contracts, agreements
or other rights which are utilized by or for the benefit of the Company in the conduct of its respective business so as to ensure that all such
rights, title and interest inure to the benefit of the Merger Sub.

     9.4 Notices. Any notice or other communication under this Agreement shall be in writing and shall be delivered personally or sent by
certified mail, return receipt requested, postage prepaid, or sent by facsiRƎd, oEluc    
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     9.5 Entire Agreement. This Agreement, its schedules and exhibits, contain every obligation and understanding between the parties
relating to the subject matter hereof, merges all prior discussions, negotiations and agreements, if any, between them relating to the
subject matter hereof, and none of the parties shall be bound by any representations, warranties, covenants, or other understandings, other
than as expressly provided or referred to herein or therein. The parties acknowledge that the execution and delivery of this Agreement
shall not in any manner affect the TSRI License and the OPKO Use



 

     9.11 Headings. The section and other headings contained in this Agreement are for reference purposes only and shall not affect the
meaning or interpretation of any provisions of this Agreement.

     9.12 Counterparts. This Agreement may be executed in any number of counterparts, each of which shall be deemed an original but all
of which together shall constitute one and the same instrument.

     9.13 Litigation; Prevailing Party. In the event of any litigation with regard to this

     9.14 Agreement, the prevailing party shall be entitled to receive from the non-prevailing party and the non-prevailing party shall pay
upon demand all reasonable fees and expenses of counsel for the prevailing party.

     9.15 Injunctive Relief. It is possible that remedies at law may be inadequate and, therefore, the parties hereto shall be entitled to
equitable relief including, without limitation, injunctive relief, specific performance or other equitable remedies in addition to all other
remedies provided hereunder or available to the parties hereto at law or in equity.

     9.16 Governing Law. This Agreement has been entered into and shall be construed and enforced in accordance with the laws of the
State of Florida without reference to the choice of law principles thereof.

     9.17 Jurisdiction and Venue. This Agreement shall be subject to the exclusive jurisdiction of the state and federal courts of Broward
County, Florida. The parties to this Agreement irrevocably, unconditionally, and expressly agree to submit to the jurisdiction of the courts
of the State of Florida for the purpose of resolving any dispute among the parties relating to this Agreement or the transactions
contemplated hereby. The parties waive, to the fullest extent permitted by law, any objection to jurisdiction they may now or hereafter
have to the laying of venue of any suit, action, or proceeding arising out of or relating to this Agreement or the transactions contemplated
hereby, or any judgment entered by any court in respect hereof brought in the State of Florida, and further irrevocably waive any claim
that any suit, action or proceeding brought in Broward County, Florida has been brought in an inconvenient forum.

[Remainder of Page Intentionally Left Blank]
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 OPTIONHOLDERS

FRANK YOUNG
 

 

   
   
   
 
     
 OLGA KHORKOVA SHERMAN

  

   
   
   
 
     
 BELINDA DE LEON

  

   
   
   
 
     
 CARLOS COITO

  

   
   
   
 
     
 DAVID COREY

  

   
   
   
 
     
 COMPANY:

CURNA, INC.
 

 

 By:    
  Joseph W. Collard, President  
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 PAYING AGENT

ANGELL CORPORATE SERVICES, INC.
 

 

 By:    
  Jonathan E. Cole, President  

  
     c/o Edwards Angell Palmer & Do�:
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* The Disclosure Schedules and exhibits have been omitted pursuant to Item 601(b)(2) of Regulation
S-K. The Company hereby undertakes to furnish supplementally copies of any of the omitted schedules

or exhibits upon request by the Securities and Exchange Commission.
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Exhibit 10.1

AMENDMENT NO. 2 TO CREDIT AGREEMENT

     THIS AMENDMENT NO. 2 (this “Amendment”) to that certain Credit Agreement dated March 27, 2007 (the “Original Agreement”),
as amended by that certain Amendment No. 1 to Credit Agreement dated November 6, 2008 (“Amendment No. 1, and together with the
Original Agreement, the “Amended Credit Agreement”), d �



 

 3.  Except as expressly set forth in this Amendment and in the Third Amended Note, each provision of the Amended Credit
Agreement, remains in full force and effect.

     IN WITNESS WHEREOF, this Amendment has been executed by the undersigned as of the day, month and year first written above.
     
 OPKO Health, Inc.

  

 By:    
  Name:    
  Title:    
 
     
 The Frost Group, LLC

  

 By:    
  Name:    
  Title:    
 
     
 OPKO Pharmaceuticals, LLC

  

 By:    
  Name:    
  Title:    
 

 



Exhibit 10.2

THIRD AMENDED AND RESTATED 
SUBORDINATED NOTE AND SECURITY AGREEMENT

$12,000.000  Dated as of February 22, 2011

     FOR VALUE RECEIVED, OPKO Health, Inc., a Delaware corporation with offices at 4400 Biscayne Blvd., Miami, Florida 33137
(“Borrower”), pursuant to this Third Amended and Restated Subordinated Note and Security Agreement (this “Third Amended and
Restated Note”), hereby promises to pay to The Frost Group, LLC, a Florida limited liability company (“Lender”) at such place as Lender
may designate from time to time in writing, in lawful money of the United States of America, the principal amount of $12,000,000, or
such lesser amount as shall equal the outstanding principal balance of the loan (the “Loan”) made to Borrower by Lender pursuant to the
Credit Agreement, dated as of March 27, 2007, as amended by that certain Amendment No. 1 to Credit Agreement dated November 6,
2008, and Amendment No. 2 to Credit Agreement dated the date hereof, by and among Borrower, Lender and OPKO Pharmaceuticals,
LLC (formerly known as Acuity Pharmaceuticals, LLC) (the “Amended Credit Agreement”), and to pay all other amounts due with
respect to the Loan on the dates and in the amounts set forth in the Amended Credit Agreement and this Third Amended and Restated
Note. This Third Amended and Restated Note amends, restates and replaces in all respects the Subordinated Note and Security Agreement
of Acuity Pharmaceuticals, Inc., dated as of January 11, 2007, the obligations under which were assumed by Borrower pursuant to the
original Credit Agreement, as well as the Amended and Restated Subordinated Note and Security Agreement dated as of March 27, 2007
and the Second Amended and Restated Note and Security Agreement dated November 6, 2008.

     1. Definitions. All capitalized terms used, but not defined herein, shall have the meanings ascribed to them in the Amended Credit
Agreement. In addition, the terms set forth below shall have the following meanings:

          (a) “Affiliate” means any Person that owns or controls directly or indirectly ten percent (10%) or more of the stock of another
entity, any Person that controls or is controlled by or is under common control with such Persons or any Affiliate of such Persons and each
of such Person’s officers, directors, joint venturers or partners.

          (b) “Code” means the Uniform Commercial Code as adopted and in effect in the State of Florida, as amended from time to time;
provided that if by reason of mandatory provisions of law, the creation and/or perfection or the effect of perfection or nonperfection of the
security interest in any Collateral is governed by the Uniform Commercial Code as in effect in a jurisdiction other than Florida, the term
“Code” shall also mean the Uniform Commercial Code as in effect from time to time in such jurisdiction for purposes of the provisions
hereof relating to such creation, perfection or effect of perfection or non-perfection.

          (c) “Equity Securities” of Borrower means (1) all common stock, preferred stock, participations, shares, partnership interests,
membership interests or other equity interests in and of Borrower (regardless of how designated and whether or not voting or nonvoting)
and (2) all warrants, options and other rights to acquire any of the foregoing.

          (d) “Event of Default” shall mean the occurrence of one or more of the following events:

 













 

               (4) All now existing and hereafter arising accounts, contract rights, royalties, license rights, license fees and all other forms of
obligations owing to Borrower arising out of the sale or lease of goods, the licensing of technology or the rendering of services by
Borrower (subject, in each case, to the contractual rights of third parties to require funds received by Borrower to be expended in a
particular manner), whether or not earned by performance, and any and all credit insurance, guaranties, and other security therefor, as well
as all merchandise returned to or reclaimed by Borrower and Borrower’s books relating to any of the foregoing.

               (5) All documents, cash, deposit accounts, letters of credit (whether or not the letter of credit is evidenced by a writing),
certificates of deposit, instruments, promissory notes, chattel paper (whether tangible or electronic) and investment property, including,
without limitation, all securities, whether certificated or uncertificated, security entitlements, securities accounts, commodity contracts
and commodity accounts, and all financial assets held in any securities account or otherwise, wherever located, now owned or hereafter
acquired and Borrower’s books relating to the foregoing.

               (6) Any and all claims, rights and interests in any of the above and all substitutions for, additions and accessions to and proceeds
thereof, including, without limitation, insurance, condemnation, requisition or similar payments and proceeds of the sale or licensing of
Intellectual Property to the extent such proceeds no longer constitute Intellectual Property.

               (7) Notwithstanding the foregoing, the Collateral shall not include any Intellectual Property; pro�aests in any�s lude any Into thers es es ess eeeey�s luderal shall ey�
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          (b) Comply with all statutes, laws, ordinances and government rules and regulations to which it is subject, noncompliance with
which could reasonably be expected to materially adversely affect the financial condition, operations or business of Borrower.

          (c) Deliver to Lender, promptly as they are available and in any event: (i) at the time of filing of Borrower’s Form 10-K with the
Securities and Exchange Commission after the end of each fiscal year of Borrower, the financial statements of Borrower filed with such
Form 10-K; and (ii) at the time of filing of Borrower’s Form 10-Q with the Securities and Exchange Commission after the end of each of
the first three fiscal quarters of Borrower, the financial statements of Borrower filed with such Form 10-Q. If, at any time during which
any Obligations are outstanding under this Third Amended and Restated Note, Borrower ceases to be subject to the reporting obligations
of the Securities and Exchange Act of 1934, as amended, Borrower shall deliver to Lender (w) as soon as available, but in any event
within forty five (45) days after the end of each month, a company prepared balance sheet, income statement and cash flow statement
covering Borrower’s operations during such period, certified by Borrower’s president, treasurer or chief financial officer (each, a
“Responsible Officer”); (x) as soon as available, but in any event within one hundred twenty (120) days after the end of Borrower’s fiscal
year, audited financial statements of Borrower prepared in accordance with GAAP, together with an unqualified opinion on such financial
statements of a nationally recognized or other independent public accounting firm reasonably acceptable to Lender; (y) as soon as
available, but in any event within ninety (90) days after the end of Borrower’s fiscal year or the date of Borrower’s board of directors’
adoption, Borrower’s operating budget and plan for the next fiscal year; and (z) such other financial information as Lender may
reasonably request from time to time. In addition, Borrower shall deliver to Lender (i) promptly upon becoming available, copies of all
statements, reports and notices sent or made available generally by Borrower to its security holders; (ii) immediately upon receipt of
notice thereof, a report of any material legal actions pending or threatened against Borrower or the commencement of any action,
proceeding or governmental investigation involving Borrower is commenced that is reasonably expected to result in damages or costs to
Borrower of One Hundred Fifty Thousand Dollars ($150,000) or more; and (iii) such other financial information as Lender may
reasonably request from time to time.

          (d) Each time financial statements are furnished pursuant to Section 7(c) above, deliver to Lender an Officer’s Certificate signed by
a Responsible Officer in form satisfactory to Lender, certifying such financial statements, Borrower’s compliance with the terms of this
Third Amended and Restated Note and that no default or Event of Default has occurred under this Third Amended and Restated Note.

          (e) As soon as possible, and in any event within five (5) days after the discovery of a default or an Event of Default, provide Lender
with an Officer’s Certificate setting forth the facts relating to or giving rise to such default or Event of Default and the action which
Borrower proposes to take with respect thereto.
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          (f) Make due and timely payment or deposit of all federal, state, and local taxes, assessments, or contributions required of it by law
or imposed upon any property belonging to it, and will execute and deliver to Lender, on demand, appropriate certificates attesting to the
payment or deposit thereof; and Borrower will make timely payment or deposit of all tax payments and withholding taxes required of it
by applicable laws, including those laws concerning F.I.C.A., F.U.T.A., state disability, and local, state, and federal income taxes, and
will, upon request, furnish Lender with proof satisfactory to Lender indicating that Borrower has made such payments or deposits;
provided that Borrower need not make any payment if the amount or validity of such payment is contested in good faith by appropriate
proceedings which suspend the collection thereof (provided that such proceedings do not involve any substantial danger of the sale,
forfeiture or loss of any material item of Collateral or Collateral which in the aggregate is material to Borrower and that Borrower has
adequately bonded such amounts or rescll re ts;

pr



 

          (i) Assuming the proper filing of one or more financing statement(s) identifying the Collateral with the proper state and/or local
authorities, the security interests in the Collateral granted to Lender pursuant to this Agreement (i) constitute and will continue to
constitute first priority security interests (except to the extent any Permitted Liens may have a superior priority to Lender’s Lien under this
Agreement) and (ii) are and will continue to be superior and prior to the rights of all other creditors of Borrower (except to the extent of
such Permitted Liens).

          (j) At any time and from time to time Borrower shall execute and deliver such further instruments and take such further action as
may reasonably be requested by Lender to make effective the purposes of this Agreement, including without limitation, the continued
perfection and priority of Lender’s security interest in the Collateral.

     8. Negative Covenants. Borrower covenants that, so long as any amounts are due and payable hereunder to Lender or any commitment
to make any Loan still exists, without the prior approval of Lender, Borrower shall not:

          (a) Change its name, jurisdiction of incorporation, or principal place of business without thirty (30) days prior written notice to
Lender.
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          (g) Enter into any contractual obligation with any Affiliate or engage in any other transaction with any Affiliate except upon terms
at least as favorable to Borrower as an arms-length transaction with persons who are not Affiliates of Borrower.

          (h) (i) Prepay, redeem, purchase, defease or otherwise satisfy in any manner prior to the scheduled repayment thereof any
Indebtedness for borrowed money (other than amounts due or



 

               (1) Make such payments and do such acts as Lender considers necessary or reasonable to protect Lender’s security interest in the
Collateral. Borrower agrees to assemble the Collateral if Lender so requ



 

expressly provided herein, hereby expressly waives for itself and on behalf of each and every Person, except decree or judgment creditors
of Borrower, acquiring any interest in or title to the Collateral or any part thereof subsequent to the date of this Agreement, all benefit and
advantage of any such law or laws, and covenants that it will not invoke or utilize any such law or laws or otherwise hinder, delay or
impede the execution of any power herein granted and delegated to Lender, but will suffer and permit the execution of every such power
as though no such power, law or laws had been made or enacted. Any sale, whether under any power of sale hereby given or by virtue of
judicial proceedings, shall operate to divest all right, title, interest, claim and demand whatsoever, either at law or in equity, of Borrower
in and to the property sold, and shall be a perpetual bar, both at law and in equity, against Borrower, its successors and assigns, and against
any and all Persons claiming the property sold or any part thereof under, by or through Borrower, its successors or assigns.

          (d) Power of Attorney in Respect of the Collateral. Borrower does hereby irrevocably appoint Lender (which appointment is
coupled with an interest), the true and lawful attorney in fact of Borrower with full power of substitution, for it and in its name to file any
notices of security interests, financing statements and continuations and amendments thereof pursuant to the Code or federal law, as may
be necessary to perfect, or to continue the perfection of Lender’s security interests in the Collateral. Borrower does hereby irrevocably
appoint Lender (which appointment is coupled with an interest) on the occurrence of an Event of Default and during the continuation
thereof, the true and lawful attorney in fact of Borrower with full power of substitution, for it and in its name: (a) to ask, demand, collect,
receive, receipt for, sue for, compound and give acquittance for any and all rents, issues, profits, avails, distributions, income, payment
draws and other sums in which a security interest is granted under Section 5 with full power to settle, adjust or compromise any claim
thereunder as fully as if Lender were Borrower itself; (b) to receive payment of and to endorse the name of Borrower to any items of
Collateral (including checks, drafts and other orders for the payment of money) that come into Lender’s possession or under Lender’s
control; (c) to make all demands, consents and waivers, or take any other action with respect to, the Collateral; (d) in Lender’s discretion
to file any claim or take any other action or proceedings, either in its own name or in the name of Borrower or otherwise, which Lender
may reasonably deem necessary or appropriate to protect and preserve the right, title and interest of Lender in and to the Collateral;
(e) endorse Borrower’s name on any checks or other forms of payment or security; (f) sign Borrower’s name on any invoice or bill of
lading for any account or drafts against account debtors; (g) make, settle, and adjust all claims under Borrower’s insurance policies;
(h) settle and adjust disputes and claims about the accounts directly with account debtors, for amounts and on terms Lender determines
reasonable; (i) transfer the Collateral into the name of Lender or a third party as the Code permits; and G) to otherwise act with respect
thereto as though Lender were the outright owner of the Collateral.

     10. Remedies Cumulative, Etc.

          (a) No right or remedy conferred upon or reserved to Lender hereunder or now or hereafter existing at law or in equity is intended
e oÓmt�s intended



 

          (b) Borrower hereby waives presentment, demand, notice of nonpayment, protest, notice of protest, notice of dishonor and any and
all other notices in connection with any default in the payment of, or any enforcement of the payment of, all amounts due under this Third
Amended and Restated Note. To the extent permitted by law, Borrower waives the right to any stay of execution and the benefit of all
exemption laws now or hereafter in effect.

          (c) Costs and Expenses. Following the occurrence of any Event of Default, Borrower shall pay upon demand all costs and expenses
(including reasonable attorneys’ fees and expenses) incurred by Lender in the exercise of any of its rights, remedies or powers under this
Third Amended and Restated Note and any amount thereof not paid promptly following demand therefor shall be added to the principal
sum hereunder and shall bear interest at the Default Rate from the date of such demand until paid in full.

     11. Indemnification and Waiver. Whether or not the transactions contemplated hereby shall be consummated:

          (a) General Indemnity. Borrower agrees upon demand to payor reimburse Lender for all liabilities, obligations and out-of-pocket
expenses, including Lender’s expenses and reasonable fees and expenses of counsel for Lender from time to time arising in connection
with the enforcement or collection of sums due under this Third Amended and Restated Note or the Amended Credit Agreement, and in
connection with any amendment or modification of such documents or any “work-out” in connection with such documents. Borrower
shall indemnify, reimburse and hold Lender, and each of its respective successors, assigns, agents, attorneys, officers, directors,
shareholders, servants, agents and employees (each an “Indemnified Person”) harmless from and against all liabilities, losses, damages,
actions, suits, demands, claims of any kind and nature (including claims relating to environmental discharge, cleanup or compliance), all
costs and expenses whatsoever to the extent they may be incurred or suffered by such Indemnified Person in connection therewith
(including reasonable attorneys’ fees and expenses), fines, penalties (and other charges of any applicable governmental authority),
licensing fees relating to any item of Collateral, damage to or loss of use of property (including consequential or special damages to third
parties or damages to Borrower’s property), or bodily injury to or death of any person (including any agent or employee of Borrower)
(each, a “Claim”), directly or indirectly relating to or arising out of the use of the proceeds of the Loans or otherwise, the falsity of any
representation or warranty of Borrower or Borrower’s failure to comply with the terms of this Third Amended and Restated Note or the
Amended Credit Agreement. The foregoing indemnity shall cover, without limitation, (i) any Claim in connection with a design or other
defect (latent or patent) in any item of equipment or product included in the Collateral, (ii) any Claim for infringement of any patent,
copyright, trademark or other intellectual property right, (iii) any Claim resulting from the presence on or under or the escape, seepage,
leakage, spillage, discharge, emission or release of any Hazardous Substances on the premises owned, occupied or leased by Borrower,
including any Claims asserted or arising under any environmental law, or (iv) any Claim for negligence or strict or absolute liability in
tort; provided, however, Borrower shall not indemnify Lender for any liability incurred by Lender as a direct and sole result of Lender’s
gross negligence or willful misconduct. Such indemnities shall continue in full force and effect, notwithstanding the expiration or
termination of this Third Amended and Restated Note. Upon Lender’s written demand, Borrower shall assume and diligently conduct, at
its sole cost and expense, the entire defense of Lender, each of its partners, and each of their respective, agents, employees, directors,
officers, shareholders, successors and assigns against any indemnified Claim described in this Section. Borrower shall not settle or
compromise any Claim against or involving Lender without first obtaining Lender’s written consent thereto, which consent shall not be
unreasonably withheld.
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          (b) Construction. This Third Amended and Restated Note is th





Exhibit 31.1

CERTIFICATIONS

I, Phillip Frost, certify that:

 (1) I have reviewed this Quarterly Report on Form 10-Q of OPKO Health, Inc.;
 

 (2) Based on my knowl



     

Exhibit 31.2

CERTIFICATIONS

I, Rao Uppaluri, certify that:

 (1) I have reviewed this Quarterly Report on Form 10-Q of OPKO Health, Inc.;
 

 (2) Based on my knowledge, this report does not contain any untrue statement of a material fact or omit to state a material fact
necessary to make the statements made, in light of the circumstances under which such statements were made, not misleading
with respect to the period covered by this report;

 

 (3) Based on my knowledge, the financial statements, and other financial information included in this report, fairly present in all
material respects the financial condition, results of operations and cash flows of the registrant as of, and for, the periods presented
in this report;

 

 (4) The registrant’s other certifying officer(s) and I are responsible for establishing and maintaining disclosure controls and
procedures (as defined in Exchange Act Rules 13a-15(e) and 15d-15(e)) and internal control over financial reporting (as defined in
Exchange Act Rules 13a-15(f) and 15d-15(f)) for the registrant and have:

 (a) Designed such disclosure controls and procedures, or caused such disclosure controls and procedures to be designed under
our supervision, to ensure that material information relating to the registrant, including its consolidated subsidiaries, is made
known to us by others within those entities, particularly during the period in which this report is being prepared;

 

 (b) Designed such internal control over financial reporting, or caused such internal control over financial reporting to be designed
under our supervision, to provide reasonable assurance regarding the reliability of financial reporting and the preparation of
financial statements for external purposes in accordance with generally accepted accounting principles;

 

 (c) Evaluated the effectiveness of the registrant’s disclosure controls and procedures and presented in this report our conclusions
about the effectiveness of the disclosure controls and procedures, as of the end of the period covered by this report based on
such evaluation; and

 

 (d) Disclosed in this report any change in the registrant’s internal control over financial reporting that occurred during the
registrant’s most recent fiscal quarter (the registrant’s fourth fiscal quarter in the case of an annual report) that has materially
affected, or is reasonably likely to materially affect, the registrant’s internal control over financial reporting; and

 (5) The registrant’s other certifying officer(s) and I have disclosed, based on our most recent evaluation of internal control over
financial reporting, to the registrant’s auditors and the audit committee of the registrant’s board of directors (or persons
performing the equivalent functions):

 (a) All significant deficiencies and material weaknesses in the design or operation of internal control over financial reporting
which are reasonably likely to adversely affect the registrant’s ability to record, process, summarize and report financial
information; and

 (b) Any fraud, whether or not material, that involves management or other employees who have a significant role in the
registrant’s internal control over financial reporting.

     
   
Date: May 9, 2011 /s/ Rao Uppaluri   
 Rao Uppaluri  
 Chief Financial Officer  

 



     

Exhibit 32.1

Certification Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002
(Subsections (a) and (b) of Section 1350, Chapter 73 of Title 18, United States Co



     

Exhibit 32.2

Certification Pursuant to Section 906 of the Sarbanes-Oxley Act of 2002
(Subsections (a) and (b) of Section 1350, Chapter 73 of Title 18, United States Code)

Pursuant to 18 U.S.C. Section 1350, as adopted pursuant section 906 of the Sarbanes-Oxley Act of 2002, I, Rao Uppaluri, Chief Financial
Officer of �i  ChiO�, 002, ppa

O �nes7a �i

2ial e l20i f i20neacerb �es if e20ui ifChel

�� �C �- �� �% �	 �# �% �+ � �% �A �� �� ��%�� �� �# �. �. � �� �8Cu� �/ �% �# �. �� �� �� �8 �� �� ��%�� �� �	 �� ��

Off}Oo

F as a d
C pp�npu �bMi �  pu �banesa �i

2

mUvS �i�A 20

l o

mUvl

 ��������    ���� ��������

O�` �� �� �� � �� ��

������


	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents
	Table of Contents

